NckoBas paBHOCTb NpPU pa3pene
uMyliectea nocJsie pasBopfa

[x]

Mo TeM MWAU WHBIM NPUYUHAM, HO B KWPUOMYECKOW MNpPpaKTUKe
BCTPEYalTCs CNy4yau, Korpa BOMPOC O pa3fene MMylwecTBa BO3HMKaeT
He cpa3y nocne O6pakopa3BOOHOro npouecca, 4YTO NIOFMYHO, a 4epes
HECKO/IbKO NneT. YeM 370 MoxeT 06epHyTbCA ONA rpaxpgaH, COCTOAWMX
B Opake, MOXHO nu Boobue pacnpegenntb CobBCTBEHHOCTb MexAay
cynpyramum 4epes QOAUTENbHbLIM nepuopn?

CpoOK UCKOBOWU OaBHOCTU MNpu paspene
uMyuwiectTesa Cynpyros

CpOK pDaBHOCTM NO MNpPeTeH3MsM Ha pa3geneHue ob6beKTOB
cobCTBEHHOCTM NO MNPUHUWUNY PaBHOLEHHOrO pacnpefeneHns nocne
3aBeplieHnss 6pakopa3BOOHOro npouecca COCTaBfAeT TPWU MOJIHbIX
rogpa. [aHHas npaBoBas HOpPMa 3aKpenneHa B NyHKTe 7 cTaTbu 38
CemenHoro kopgekca Poccuinckon Oepepauuu.

HO eCTb TOHKOCTb, CPOK Ha4yuMHaeT 3acCyuTbiBaTbCA He C MOMeHTa
nonyyeHns cynpyramum Ha pyKu cBuaeTenbCTBa O pacTopxeHun Opaka,
a C MOMeHTa, Korfga Nnuuo Nno He3aBUCAWMM OT Hero npuyYnHam
nony4yumno uHoopmMauuw WM OOSKHO Obl0 y3HaTb O HeobxoOuMMoCTH
npenocTaBuTb 3asfBfeHne B CcynebHbie opraHbl Ha pa3fgeneHue obuwen
COOCTBEHHOCTN, HAXWUTOM 3a CEMEeWHYWw XW3Hb. Takas nonpaskKa
nponncaHa B nNyHkTe 19 [llocTtaHoBneHuda [neHyma BepxoBHoro Cypa
Poccunckon Oepepauum ot 5 Hosabpa 1998 ropma M 15.

N3HayanbHO BO3MOXHOCTb 3aTAHYTb pa3fen WuMyllecTBa MNOABNAETCS
BCNeACTBME [ONUTENIbHbIX CMOPOB CYNPYyroB MO [O0JSIEBOMY [AENeHUN
CO6CTBEHHOCTM, KOTOpPOE 3aKaH4YMBAeETCH pyraHbl U OTCYTCTBMUE
npuHatTua nwboro peweHus, nNpu 3TOM WUMYWECTBO HAXOAUTCH B
Nnofib30BaHMM 06OMX Cynpyros.
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Ha npakTuke notpeboBanocb pa3bsicHeHue BepxoOBHOro cypa
Poccunckon OQepepaumn, rpoe nosacHAeTCAa, 4YTO B Cllyyae pa3Bofa W
nocnenywwero 3a HWUM OJINTENbHON0 WMCMNOJIb30BaHMA Hepa3aeneHHOowu
cobcTtBeHHOCTM o06ouMMM cynpyramum, CpPpOK [aBHOCTW Ha4vuHaerT
MCUYNUCNATbL TONbKO CO BpPeMeHu, Korpa nwbonm u3 cynpyros
nonbiTaeTcs oOCywecTBuTb nwboe pencrtBue, Bnekyuwee 3a cobowm
CO3[laHne npenaTCTBUMA [OpPYroMy CcCynpyry nonb30BaTbCAa 3TOW Xe
obuwen cobCTBEHHOCTbLK.

YUto xe 3a peucrtemus, KOTOpbIeé MOryT noBJiedb Ha4dano UCYHUCNEHuUA
CPOKa [aBHOCTMU:

« CoBeplueHne caoenok C HegBUXUMOCTbIO MM WMHbIM UMYLWECTBOM B
OOHOCTOPOHHEM nopsake 6e3 pa3peweHuds WM yBEeOOMNEeHuUs
Opyroro cynpyra, ckoaa OTHOCATCA COENKM N0 npopaxe
umyuecTtsa, obMeHy HaTypanbHOMYy npegMeTa Ha npegMet, 6e3
yyeTa CTOMMOCTWM rnpegMeTa, papeHWe wunu 3aBegoMas nopya
npeaMeTa;

» BO3HMKHOBEHME cCcnopa 3a MNpaBO0 WUCNONb30BaTb B ObITY
KOHKPETHbIM 00beKT COOBCTBEHHOCTHU;

» 0CO3HaHHOe co3faHuMe nNpenaTCTBUA OOHUM CYNpyrom K
MCNONb30BaHWIO WU TMNPUMEHEHWKW COBMECTHO HaXWUTOW
Co6CTBEHHOCTM BTOPbIM CynpyroM, HeobOCHOBaHHbLIN 3anpeT Ha
MCNonb30BaHMe 4YaCTU COBMECTHO HaXMTOro MMylleCTBa;

= [[pOXnBaHMEe OTAENbHO OOHOrO0 Cynpyra W OCyluecTBeHue BCeX
pacxonoB N0 COOEPXaHWK MMylecTBa.

BoT Tonbko B cyme AokasaTb, 4YTO MPaBO OOHOr0 M3 Cynpyros Obio
HapyweHo, TOYHO YCTAHOBWUTb, B KakoW WMEHHO MOMEHT MU
COBEpPWEHNEM KaKUX KOHKPEeTHbIX AelcTBuin, byaeT cnoxHo. Tak Kak
HeT KOHKPEeTHbIX HOPM B 3aKOHe, onpefenauuux, 4YTO WMEHHO
ABNAETCA OEeNCTBMEM C HapylWeHWeM npaBa, CYAbs MPUHMMAET pelleHue
mcxoasa M3 cobCTBEHHOro npeacTaBiieHWda O CUTyauuu, a Kakoe vy
CylbW MpencTaB/ieHWe He 3HaeT HUKTO, MOPON Oaxe Ccynbs.

CpOK WMCKOBOW [aBHOCTW, BooOOUE, MOXeT OTHOCUTbCA K KaTeropuwu
cneuuanbHO YCTAHOBJIEHHbIX CPOKOB [N OTAENbHbIX cny4YaeB. YTo
ABHO HUrOoe He onpepenseTca, M B KaXOAOM KOHKPETHOM clyyae



HeobxonuMmo 6OypeT poKa3bBaTb CYyAy M B MNEPBYW o4vyepefb
npencenaTtenbCTBYWWEMY Cydbe, NPONylWeH CPOK OABHOCTM Ha nopgady
MCKa WK elle HerT.

OakTbl [N QOOKa3aTenbCTBa CBOEW TOYKM 3peHus oba3aH
npenocTaBUTb MUCTel, OCHOBbLIBAACb Ha HOPMaX 3aKOHa, HO MPU 3TOM
onpegenuTb W panee OokKa3aTb Hayano CpPOKa MCYUCIEHUA MCKOBOW
0aBHOCTU HepeanbHo.

Mpn HeobxoguMoCTU pa3pgena umyuwecTsa obwero nonb3oBaHus aOns
cynpyros cynebHble opraHbl no ux tpebosaHuw 065fi3aHbl MOCTAHOBUTDL,
Kakoe WMEHHO MUMYILeCcTBO W3 BCero obbeMa COOCTBEHHOCTWU ObIBWMX
MyXa W XeHbl MOONEXUT pacnpepeneHunn.

Mo npowecTBUM ONMTENbHOrO0 MEpUoAa BPEMEHUM U C YYETOM CJIOKHOCTMU
onpepeneHna paTbhl Havana WMCTEYEeHUs CpokKa OAaBHOCTM, HEKoTopoe
MMYILeCTBO CO BPEMEHEM MOXHO He HaWTu, COOTBETCTBEHHO, [aXe He
BCMNOMHUTL O €ro CYyWeCTBOBAHUU.

Takoe wuMywecTtBo npu pa3pene cobCTBEHHOCTM NO CyAy He
NMPMHUMAETCA BO BHWMaHWe, a B Cly4yae MNPUCyXOoeHusa CTOPOHaM
pa3HOro nNo CTOMMOCTM M BaAXHOCTMU WMylWlecTBa, COrNacHo pone
Kaxgoro, obpgeneHHasa CcTopoHa MMeeT npaBo nopgaTb TpeboBaHME Ha
KOMMNeHCcauuw pa3HuMUubl B CTOMMOCTMU, €CNIM He Tnofny4vyaeTcH
KOMMNeHCupoBaTb 3HA4YuMOCTb Bewunm pgpyruMm obbekTamu
cobCcTBEHHOCTH.

CywecTtByeT elWe oOfgHa CuUTyauus, KOTopas He wuMeerT
pernamMeHTUpPOBaHHOIr0O MNPaBOBOro pa3bsicHeHua. Cynpyr MoxeT
3a9BUTb, 4YTO CPOK HABHOCTM MOXET CYUTATbCA C MOMEHTA
DaKTMYEeCKOro npekpaleHMs COBMECTHOro MNPOXMBAHMUA B Clly4yae
3aTArMBaHMa npouecca pasBofa Mo cyay.

Tak Kak Tax%6bbl C¢ 60nbwmMM 06bLEMOM COBCTBEHHOCTW, KOTOpas OOJIXHA
ObiTb pa3gefneHa NO peweHWw cydga Ha OCHOBAHWUW pPaBHOLEHHOT O
0eneHns HaXUToro COBMECTHO MWMylWecTBa, MOryT O/UTbCA OYeHb
0onro, a Cynpyru BeCcb 3TOT NEepuon He nosyyawT Ha pPYKU
nogTeBepxpgeHna oduumanbHOro npekpauweHuns 6paka.



Ha Takyw npeTeH3uw Cyn He uMeeT OTBeTa, MNPUHATOro Kak
onpependwuWwero TakKue cflyyaum, corjacHo cypnebHom npakTuke. Ha
pene cyabd Ha OCHOBaHWW JIMHHOIO olWyweHUA 6yp,eT onpependaTtb, C
Kakoro MOMeHTa CYMTaTb MMYWECTBO M COENKW C HUM OTOEeNIbHbIM [anf
Kaxgoro cynpyra.

Ona npuHATUA peweHMe CyaoM Heob6xoOuMMo TOYHO 3HaTb, Korpa
MCTeKaeT CPOK OAaBHOCTM Ha npeacTaBneHue TpeboBaHus pa3pena
MMylecTBa No Cyay, a AN 3TOr0 HYXHO 3HaTb, KOrpga Ha4dyuMHaeTcs
MCUYMCieHne 3TOro camMoro cpoka. OTBETCTBEHHOCTb B OMNpefdeneHuun
3TUX MOMEHTOB BCELEeNo BO3/laraeTcs Ha JIMYHOCTb CYAbW, UTO
KpanHe He MOoJSIOXUTENbHO CKa3blBAaeTCs Ha BbIHECEHHbIX PEWEHUsX.

JonycTumMa cuTyauums, nNpu KOTOPOM KTO-TO M3 CYMNpPyroB 3Has O TOM,
4YTO CPOKM OABHOCTWM HapywawTcs, HO NpuM 3TOM MNPOAONXANw
NoNb30BaTbCA COBMECTHOW COOCTBEHHOCTbI W HUYEro He
npeanpuHUManu ansg pas3faena COBMECTHOro WMylWlecTBa, BO3MOXHO, He
CUYMTasi HYXHbM TakKoe pa3fefieHue.

Ho no npowecTBMM CpOKa [ABHOCTU Y OOHOrO0 M3 CYMNpPyroB BO3HUKIO
CU/IbHOE XeNaHue BOCCTAHOBWUTb CMNpPaBensIMBOCTb W3-3a nwboro
HeagekBaTHOro AencTBuA ObiBWEro cynpyra. EcTb nM waHC nonyyuThb
npaBo HanpaBWUTb 3asBfieHWe B cypebHble opraHel ¢ TpeboBaHueM
pa3fnennTb COOCTBEHHOCTb MOC/Ie OKOHYAHUA CPOKa NaBHOCTWU?

Ncxops ¥3 opuonM4yeckoW NPakKTUKU, MOXHO OfQHO3HA4YHO OTBETUTb
yTBEPAUTENbHO, CyOd WMMeeT MpaBO BOCCTAHOBUTb CPOK WCKOBOMN
0AaBHOCTM Ha BO3MOXHOCTb TpeboBaTb NPOBECTW pa3fen COBMECTHO
HAaXMTON COOBCTBEHHOCTM Mexay ObiBWMMWU MYyXeM W XeHOW nocne
3aBeplieHns npouenypsl pasBofa.

Ins Takoro peweHus Heob6XxoauMO Hanuyue OAHOW WU HECKOJIbKMX
yBaXuUTeNbHbIX NMPUYUH:

= HEBO3MOXHOCTb 06paTuUTbCA B Cyd MO COCTOSIHMIO 300POBbLA,
Yyalwe BCero M3-3a MNPOXOXOEHWUA OJIMTENbHOFO U TPYOOEMKOro
neyeHnss, HO 3TO HYXHO OypeT poOKa3aTb CNpaBKaMu w
3aKNIWYEHNAMNU Bpaven;

» ocobble obcTOoATENLCTBA, CBA3aHHbLIE C OrpaHuvyeHunem ceobopbl



OEeNCcTBUA, K HWUM OTHOCATCA cnyxba B apMmuu, oTbObIBaHue
3aKfw4YeHns B MecTax nuuweHus cBobogbl, HEHOPMUpPOBAHHAas
paboyas KoOMaHOMpPOBKA, Npoxopsdwas 3a npefenamMm TeppuTopuun
POD.

3T 6a30Bble MNPUYUHBI MOTYT CTaTb XOPOWWMM U [OCTATOYHBLIM
OCHOBAHMEM [ONd MNPUHATUA pelleHUs CyOooM O BOCCTAHOBJIEHUS cCpokKa
MCKOBOW paBHOCTM. [Nna BOCCTAaHOBJEHUS CpPOKa [OaBHOCTH,
HeobxoouMO nopgatTb B CY[ 3asB/IEHWE UM U3NIOXUTb B HEM MPUYUHDI,
KOrga rpaxXmaHWH y3Han O HapyweHun cobCTBEHHOro npaBa, MNo4Yyemy
He cMor obpaTuTbCsi B CyAm CaM WAM NPUMEHUTb MNPaBO Ha
NnpencTaBuUTens No rpaxOgaHCKOW NOBEPEHHOCTH.

K 3asBneHuwn Heobxooumo NMPUIOXNTb MaKCUMMYM nofgTBepXpaalwmnx
paHHble obcTofiTEeNbCTBA OOKYMEHTOB, Y4Ye€CTb, 4YTO [OJINTEJIbHOCTb
3TUX 006CTOATENbCTB [O0NIXHA ObITb HE MeHblie nosiyrogosoro cCpoka,
MHa4vye Cya MOXEeT OTKJIOHUTb X0QaTaWCTBO Ha BOCCTaHOBJieHUe
MCKOBOW [OaBHOCTH.

NopBOoOs WMTOr, MOXHO YTBEpPXAaTb, YTO peanusauus npaBa Kaxporo
rpaxmaHuMHa Ha npoBefeHue npoueaypbl pa3gena cobCTBEHHOCTU nocne
Opaka $aKTUYECKM He 3aBUCUT HU OT KAKOrO CPOKa [ABHOCTU, Tak
KaK WUCTEKWUA CPOK WUCKOBOM MOABHOCTM BO3MOXHO MNpPWU XeENAHWUW
BOCCTAHOBUTb B cynebHOM nopsapnke.



