CpOK MCKOBOW paBHOCTU 1O
UMylleCTBEHHbIM Crnopam

[x]

NckoBas paBHOCTb — TepMuH, ynotpebnseMbin B obnactu cynebHom
NPakKTUKKM, o6O03Ha4yawwMnm onpeneneHHblh BPEMEHHOW TMNPOMEXYTOK,
yCTaHaB/IMBaeMbii B COOTBETCTBUM C 3aKOHamMum PO B 3aBUCUMOCTU OT
KOHKPETHOM CUTyaluuum UCTUA M XapakKTepa WCKOBOro 3asiBJIEHUSA, B
TeyeHne KOTOPOro nuuy, Ha YbW npaBa ObLIO COBEpPUWEHO
nocaratenbcTBo, HeobxomuMo obpaTuTbCs B cynebHbie oOpraHbl 3a
NPenoCTaBNIEHNEM 3alUTHI.

CpOK WMCKOBOM OABHOCTM MO BOMpPOCaM pa3fena uMylWecTBa npwu
pa3Bofoe — OMNpefefieHHO YCTAHOBJIEHHbIW CPOK, B TeyeHue KOTOpOoro
COBMECTHO HaXMTOe WMYWECTBO [O/IXHO ObiTb pa3geneHo.

To e u B onpegeneHun CPOKOB WMCKOBOW QOABHOCTM B CUTyauuwu
pa3gena uMmywecTBa Mexpay wpugunyeckumun numuamu. fpu 3TOM
rocyfnapcTtBoM nNpefycMOTpPeHO pacCMOTpPEHMe YacCTHbIX CcllyyaeB C
npocbbamMnm 0 BOCCTAHOBMEHUU WM BPEMEHHOM «3aMOpaXuMBaHue»
CPOKOB WCKOBOW [aBHOCTWU, KOTOpble MOryT ObTb opfobpeHbl unwu
OTKJTOHEHBDI.

CpoK MCKOBOMU OLABHOCTH no
MMylLleCTBEHHbIM Cnopam npu pasBope

CoBMeCTHO HaxuToe wuMywecTtBo, npuobpeteHHoe cCynpyramum B
yCNnoBuaXx 3aknwyeHHoro ©Opaka, BnocnegcTteun, npu passope,
pa3genseTrca Mexay pacToprawowMmum Obpak B paBHOW CTeneHun -—
nononaMm. Ecnu xe pa3pen wvMywecTBa OaHHbIM 06pa3oM He MoxeT ObiTb
OCywWwecTBJIEH, TO B CuAy BCTynaeT COOTHOWEHWE, BblpaXeHHoe B
ycnosuax — 50/50 ot obwenm CyMMbl Ha3HaYeHHOW UEHbl 3a BCe
MMyWECTBO, HaXMTOe€ COBMECTHbLIM NyTEeM.

CnyqaeTca, 4TO BOMpPOC 00 nMmyluleCcTBeHHOM paspfejie MOXeT BO3HUKaATb
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Mexay pacToprawumMm 6pak TONbKO MO WUCTEYEHUWw HEKOTOPOro
BpeMeHu nocne OGpakopa3BoOHOro npouecca.

Takoe 06CTOATENLCTBO BO3HUKAET NO pPAgy MNPUYUH:

» OTCYTCTBME BPEMEHU — CUNIbHAA 3aHATOCTb 06eux CTOpOH
MPaBOOTHOWEHMUS ;

» OTCYTCTBUE XeNaHud — WUMeeTCcsa BBUAY OTCYTCTBUE XeNlaHusd
NpMHUMaTbL y4yacTue B cynebHoM npouecce;

* ICMXoNnornyeckmn o¢aktop — npobneMHoe MopanbHOe WwNwU
ncuxonornyeckoe COCTOSSHME OJHOW M3 CTOpPOH
NMPaBOOTHOWEHUSA .

B ycnoBusx BO3HMKWMX 0OCTOATENbCTB NOOOOHOro XxapakTepa peleHue
Bonpoca 06 yCTaHOB/IEHWM CPOKOB WCKOBOW [OaBHOCTWM MO pa3peny
COBMECTHO HAXWTOro wWMylecTBa 3aBUCUT OT MNPaKTUKK wpuUcTa,
3aHMMawllerocs paHHon npobnemon.

B TeopeTuyeckom U NpaKTUYECKOU OeATesIbHOCTU WPUCTOB CyuwecTBYH
HeCKOJIbKO MHEeHUW, Kacawuuxcs onpepeseHnss CPOKOB MNCKOBOM
NAaBHOCTMU:

* UICYUMCIIEHNE CPOKa C Havana pas3Bofa;

* UICYMUCSIEHNWE CpoOKa C MOMEHTA BO3HUKWEN CUTyauuu B
YylWeMNeHnn npaB Kakoro-numbo u3 cynpyros, CNpaBensiMBo
NpeTeHAywWEero Ha 4YacCcTb COBMECTHO HAXMTOro wuMylecTBa.

Mo CeMenHoMy kopekcy PO — n.7 cT1.38, CPOK MCKOBOW OaBHOCTH,
NMPUMEHSAEMbBIN K WCKOBbLIM «MNPUTA3aHUAM» MeXay Cynpyramu, paBeH 3
rogpaM. Ho paHHbIM CPOK MCUYMCNNETCA He C Havala pa3Bofa, Kak
ownbo4yHO nonarawT HEKOTOPbIE WPUCTbl, — TEYEHUEe YCTAHOBJIEHHOrO
CPOKa HaYMHAeT MCYUCNATbLCA C TOro BPEMEHHOro nepuopma, Korpa
OOWH W3 CYNpPyroB OKa3aJiCi OCBEeOOM/IEHHbIM O HapyWeHUWu ero npas,
Mnn xe, C MOMEHTa npegnonaraeMoro OCBeOOMNIEHUs OOHON U3
CTOPOH.

K coxaneHuw, Bennka BEPOATHOCTb BO3HWUKHOBEHMUSA HEMNPUATHOM
CMTyauunm, KOrga ykKa3aHHOe TMOJIOKEeHWe p[encTBywwero 3akoHa
TpakTyetcs B ownboyHoMm knw4ye. MBC PO B noctaHoBneHun Ml5



Pa3bACHAET: TeyeHue CpoKa AaBHOCTU Ona obpaweHus B cypnebHble
opraHbl C MCKOM O pa3fefle COBMECTHO HaXuToro uMMyuwecTtBa, chegyert
OTCYMTHIBATb He C Hayasla pa3Bofga, a C TOr0 MOMeHTAa, Korpga OfHa
M3 CTOPOH OblMa MocTaBfleHa B W3BECTHOCTb, WM Xe [OO0JIXHa Obina
ObiTb MOCTAB/IEHA, O HApYyWeEeHUM ee MnpaBa Ha 3TO UMYIECTBO.

N3 3Toro cnepyet, 410 nNpepnosioxeHue 06 YCTAQHOBJIEHNN Ha4alJlbHbIX
CpPpOKOB MCKOBON OAaBHOCTU KaK MOMEHTe Od)VILI,VIaJ'IbHOFO pacTopXeHud
6paKa, OKa3blBaeTCAd BMNOJIHE BO3MOXHbIM, NOCKOJIbKY, WMEHHOIo C
3TOro BpeMeéHun CoBMeECTHO Haxutoe uMyuwectTBo, COrJacHo cypy,
CUMNTaeTCAa YyXe pa3[esibHbiM.

Kaxgas u3 BbllleHa3BaHHbIX TOYEK 3pEeHUs UMeeT CBOWM NpeuMylecTtBa U
HepoCTaTKM. Bo-nepBbiX, MCYUCNEHWE MCKOBOW OABHOCTU C MOMEHTa
opuUMaNbHOr0 NpeKpaweHns CynpyKeCcKux OTHOWEHUW COOTBETCTBYET
uenn CcaMoro WMHCTUTYTa MNpaBa — a MMEHHO, co3pgaHua 6onbwon
NpPaBOBOW OMNpPenesieHHOCTH.

TaKk C Kakoro xe MOMEHTa npaBa OOQHOM M3 CTOPOH MOXHO CYMUTAThL
HapyWeHHbIM?

B TeopeTuMyeCcKoM acnekTe, MpPaBO MOXHO CUYMTATb HaAPYWEHHbM C TOro
MOMEHTa, Korpga Mexay ObiBweW Cynpyxeckom nmnapoum BO3HUKAET
cMTyaumus cnopa, M nocnegywwmx MNpPpUTECHEHUMUM OOQHOr0 W3 HUX, B
BONpocCe O pa3fgene COBMECTHO HaXuMTOro wuMyuwecTtBa, WAu
onpepeneHns B HeM, TaKkxe, CNpaBeOonuBOW Q[ONN.

BC PO «roBopuT»: B CUTyalUUM COBMECTHOrO MNOSIb30BaHMA CYNpPyramu
obWwero HaxMTOro uMyllecTBa yxe nocne 6pakopa3BoOoHOro npouecca,
CPOK WCKOBOM OaBHOCTM OymeT MCUYNCNATbLCA C MOMEHTA COBEpPUEHUS
OOHOW W3 CTOPOH KOHKPETHOro OEeWCTBUA, NPENATCTBYWWEro OpPYyrou
CTOPOHE OCYWEeCTBNSATbL CBOEe ChNpaBensiMBoe NPaBO Ha MNO/b30BaHuUe
3TON COBCTBEHHOCThLIO.

Tak, HapyweHue npaB OAHOW U3 CTOPOH Ha COBMECTHOE MWMYyWeCTBO
BO3HMKAeT B pe3ynbTaTte:

= oTpeweHns obuwero uMMyuectsa NMPOTUB BOSIM BTOPOW CTOPOHLI B
coenkax WM 3akKfw4yeHMUM [OOroBOPOB O Kynjne-npopoaxe,



obMeHa, papCTBEHHOW;

» CNopa B BOMNpPOCE MOJSIb30BaHWA COBMECTHbIM MMYWECTBOM;

= OTCYTCTBMA MNpAMOro pocTyna K obwemMy uMywecTtBy W3-3a
YUYUHEHHBIX OOHOW M3 CTOPOH MPEenAaTCTBUK;

* MPOXMBAHNA pa3fdesibHO, TO €CTb BO3HWKHOBEHUSA CUTyauuu,
KOrga COBMeCTHOEe MWMyWecCcTBO CTaHOBMTCA [NS OQHOW U3
CTOPOH MPUTECHAKWUM (aKTOPOM.,

HapyweHne npaB Takoro xapakTepa, 4YTO CKa3blBAeTCs He B MNOJMb3y
«YFHETEHHOW» CTOPOHbI, — TONIbKO KaTeropus OLEHOYHOro CBOWCTBA,
MO3TOMYy «yCnex» B pa3pelleHMn BO3HMKWEN CUTyauuum 3aBUCUT TOJIbKO
OT BbIHECEHMUS pelWeHUs KOHKPeTHbM npeacTaBuTeneM cynebHoro
opraxa.

HapaBHe C BbllleNnepeyncsieHHbIMU «BUOaMKU» CPOKOB WCKOBOW MABHOCTH,
CywecTtByeT ewe W cneuyuanbHbM, pENCTBywWMn B Bompocax 06
MMymwectTBe XWnuwHoM. ToO e€eCTb Hanuyme HeaBUXUMOCTMH,
npunobpeteHHOW cynpyramum B YycCnoBusx 6paka C 3akKnw4YeHuemM
porosopa 06 wuHBecTMpoBaHWUWM, co3paeT ocobble ycnoBua AOns
YCTAaHOBKM CPOKOB WCKOBOWM [OaBHOCTWU, KOTopas, Tenepb, OypeT
MCYNCNATbLCA, C MOMEeHTa pacTopxeHusa Opaka, nocne npouenyps
opopMneHnsa npaB COOCTBEHHOCTW Ha KOHKPETHOE XWuibe.

B ctatbe 38 CK PO nyHKT 7, a Takxe, B cTtaTtbax 195 — 200 K PO,
YeTKO MPOoNuCaHbl CPOKM MCKOBOW MOABHOCTU KacaTenbHO TpeboBaHuM O
pa3pene obuero uMmywectBa Mexgy cynpyramum — 3 ropa.

Ho, Takxe, pa3QefneHue uUMylleCcTBa OKa3biBaeTCAd BO3MOXHbIM U MO
ncredyeHnMn yCtaHOBJIEHHbBIX CPOKOB MCKOBOW NABHOCTHU.

XoTAA, NO coBeTy OMNbITHbIX WPUCTOB, KpallHe He peKoMeHAyeTcH
C/IMIIKOM BpPEeMeHUTb C peleHneM paHHON npobnembl MO pARY NPUYUH:

*MN0 WCTEYEeHWUw YCTaHOBJIEHHOro Cpoka B 3 roga CTOpOHe,
nopawwen UCkK, Heobxogumo bypeTt ybeauTb cypnebHble OpraHsbl,
4YTO BO3HMKHOBEHME ONpeaeneHHoOW CUTyauunm UM CcoBeplieHue
KOHKPEeTHOro pOeucTBus SBWUIUCb BECOMOWM MNPUYUHOM TOrO,
4yToObBl €ro MCK nocuyMTanu cnpaBensiMBbIM, TO €CTb, 4YTO aKT
HapyweHWs npaB MNONb30BaHUA W pacnopsxeHusa obuum



MMyILEeCTBOM B OENCTBUTENIbHOCTU cCyuwecTByeT. A 3TO OKaxeTcH
0OBOJSIbHO TPYOHOW MPOLEAYpPON, MOCKOSIbKY MOHMMaHWE CTeNeHw
W Hanuuua, B LESIOM, MpPaBOHapylWeHUs — Oeno cybbeKTUBHOrO
OLEHMUBAHUA ;

» BO3pacTaeT BEPOSATHOCTHAs CTeNeHb puUCKa, 4YTO OOHa Wu3
CTOPOH OKaxeTCf «OTpewawwen», MNOCKONbKY 4YeM bGonbuwe
BPEMEHHOW MPOMEXYTOK nocne 6Opakopa3BOgHOro npouecca,
TeM, 06bl4HO, 6ONblle HEMOHWMaHMA BO3HWKaeT Mexay ObiBlewn
CYNpyXeckou mnapou, TO €CTb CUTyauusa MoxeT o0boCTpuUTbCSH.
X0TA, JIMYHOCTHBLIN (GaAKTOP He SNABNAETCA EeOUWHCTBEHHOW
NMPUYMUHOW [ONS STOr0 MNOJIOKEHUS — TaKxe CyWwecTBYeT PUCK
BO3HUKHOBEHUSA HEKOTOpOro 3abnyxgoeHus, nNposABAANWErocs B
TOM, 4T0, O6yaTo 6L, BTOpPas CTOPOHA M BOBCE He MNpeTeHaoyeTr
Ha NpuWHapgnexawyw en gonw obwero mMMywecTtBa;

» ObITOBOM, MNPaAaKTMYECKUM acnekT: M3HOC UNAM MNOJZIOMKA
umyuwecTtBa. OnaTb Xe, 30€eCb Ha NEPBbLIN NJaH BbLIXOOAUT (aKTop
BPEMEHMU .

Cpok paBHoCTM Ona obpaweHus B cypnebHble OpraHbl, TakKxe, MOXeT
OKa3aTbCA MNPUOCTAHOBNIEHHbIM Ha HekoTopoe BpeMsi. Takad
BO3MOXHOCTb WMeeT npaBO0 BCTYMUTb B [OEWUCTBUTENbHOCTb nNpwu
BO3HUKHOBEeHUN obOCTOATEenbCTBa, NpU Hanuyuun ybeautenbHOWU
NMPUYUHBLI, KOrpa noTepneBwas CTopoHa He obnapaeT BO3MOXHOCTLHW
TpeboBaTb 3awWMTbl CBOEro npasa.

Torpa BpeMeHHOW NPOMEXYTOK, Ha nepuop KOTOPOro MUCK Obin
OT/IOXKEH, W NO BO3HWKWWM MNPUYMHAM HE OTHAH Ha pacCMOTpeHue B
cynebHble opraHbl, aHHynupyeTcsd, TO €CTb CPOK WCKOBOW MABHOCTb
HAaYMHaAeT WUCYUCNATbCA 3aHOBO. BpeMsi 0O MOMEHTa OT/IOKEHMS MUCKa
TOXe He y4yuTbiBaeTCs.

YoenutenbHbIMU MPUYUHAMM, MO KOTOPbIM UCKOBOE 3asiBieHUEe MOXeT
ObITb OTNOXEeHMe, a CPOK MUCKOBOW QABHOCTU MNPUOCTAHOBJIEH Ha
HEeKoTopoe BpeMsi, CYUTANTCA:

* NpenaTCTBME Ype3BblYaWHbIX 06CTONTENBCTB: MacwTtabHoro
XapakTepa — CTUXUWAHbIX 6encTBUiA M KaTacTpod, cCuUTyauuu
BOEHHOr 0O MNOJIOXEHUS; JINYHOCTHOrO CBoOWCTBa — 3aboneBaHus



TAXENOW CTEeneHW OAHOro M3 ObiBWMX CYNnpyros;

*0TCpOYKa nnu NPUOCTAHOBNEHUE, 0bbABNEHHbIE
NPaBUTENbCTBOM;

* MPUOCTAHOBNIEHME OENCTBYWWEN CUSbI CaMOro 3akoHa PO wunu
MHOrO0 HOPMAaTMBHO-NPABOBOro akTa, OT NPeannucaHun KOTOPbIX
3aBUCEN0 YyperynMpoBaHUe BO3HUKIWEN CUTYaALUN MEXSTMYHOCTHbIX
OTHOWEHUN.

CpOK MCKOBOW [OABHOCTU MMeeT npaBo OblTb NPUOCTAHOBJIEHHBIM TOJILKO
B Clyyasx M[eNncTBUA BbllleNepeyYnucrieHHblx 06CTOATEeNbCTB Ha
NPOTSXEHUU NocCnegHero nonyropa. TeyeHMe Cpoka MCKOBOM AABHOCTMW
npuocTaHaBNMBAeTCd TONbKO Torpa, Korpga YKa3aHHble
obcTtofTenbCcTBa MOSABUANCH MM Xe NPOAOSIXaNM CyWwecTBOBaTb B
nocnegHve 6-Tb MecsLEB TakKoro cpoka.

Mo3ToMy, BO wu3bexaHMe BO3HUKHOBEHMA MNOOOOHLIX M KpaWuHe
HeynoOHbLIX [ONd peweHns MOMEHTOB HeobxopguMo pewaTb BcCe
«CYNnpyXeckue» nocrepa3BoOfHble HeypsiauMubl B CPOK, a Takxe,
HenpeMeHHO, TOJIbKO MNpPU nNpefocTaBeHUNn YCNyr OMNbITHO W
BHICOKOKBannmMUMpoBaHHOI o KpuUcTa.

CpOK WMCKOBOM [OABHOCTM MO WMYlUECTBEHHbBM CMNopaM, KacaTesbHbIN
puondYeCcKuMx Jnuy ykKasaH B cTatbe 195 TK PO — 3 ropga. TakoBbM
npuU3HaH CPOK, OOCTATOYHbLIA ONA 3aWMTHOrO npouecca HapylWeHHbIX
npaB, rpaxgaHCKUX CYOBLEKTMBHLIX WKW NpaB OTAEeNbHOro GU3N4YeCcKoro
UNU PUOUYECKOro nuy, B nopsoke cypebHoro pasbupaTtenbcTBa.

NcuncneHne cpoka OABHOCTM NPUHATO Ha4MHATb CO TOro MOMEHTa,
KOrga CcTOopoHa (nuuo), 3aaBnsdwllee O HapyweHWu ee npas,
OKa3anacb OCBEAOM/IEHHOW O [aHHbIX o0b6cToATenbCTBax, WAU C
MOMEHTa MnpeanofslaraeMoro ee OCBEeOOM/IeHUS O, HEeNnoCPefaCTBEHHO,
caMoro ¢akTa MpaBOHApylWeHUs M uaeHTUdMkKauum nuua, 3TO MPaBO
Hapyuaiouee .

Tak, TeyeHue UCKOBOW [aABHOCTU pANA opuandyeckKux JNuld MNPUHATO
HAa4YuUHaThb:

= C MOMEHTA OCBEJOM/IEHUS MUCMNONIHUTENbHBIM YNONHOMOYEHHbBIM
OPraHoM MWAM ero Yy4yaCTHUKOM/y4ypeauTeneM O COBEpWEHHOM



NPpaBOHAPYWEHUN KaKoro-nnbo KOHKPETHOro fnpaBa OTAENbHOrO
pUOANYECKOro nuua;

= C MOMeHTa onpefeneHns npaBoOHApPYyWUTeNns — KOHKPETHOro
nvua, COBEpPWaKWero HapyleHue npas.

CTout y4yecTb TOT ¢aKT, 4UYTO B faxXe B CUTyaLUWU CMEHHI
MCMONMHUTENBHOr0 YMNOJITHOMOYEHHOTr O OpraHa W/WAM ero Yy4YacTHWUKOB,
yypeoutenem HUKaKuMM o6Opa3oM He BNMAET Ha YyCTaHOBNEHWe
HayallbHbBIX CPOKOB MCKa.

Takxe, He O0Ka3biBalwT HWKAKOro BJIMAHMS Ha YCTAHOBJIEHWE CPOKOB
TeyeHuda ucka UM obcToATenbcTBa, CBA3aHHbE, Hanpumep, C
peopraHu3auven WPUONYECKOro nuua WNM Xe B CUTYaUuUU YCTYNKHU
npaBa cobCTBEHHOCTM Ha MpegMeT CMOPOB B MOMb3Yy APYroro nuua.

BaXHO 3HAaTb, 4YTO 3aKOH O CPOKaX WCKOBOW OAaBHOCTU HACTONbKO
CTPOr, 4TO B CJlyyae nponycka WPUOUYECKWUM JULOM WUNHK
npenctaButeneM WM, BHe 3aBUCMMOCTM OT HANMYUA «YyBaXUTeNbHON
MPUYUHBI», CAaMOro0 CPOKa MCKOBOW [ABHOCTU, — [eN0 He NoaNexuT
MOBTOPHOMY PacCCMOTPEHUI MM MPOLECCY BOCCTAHOBJIEHUS .

Btopoin 4yacTtbiw cTtatbu 196 TK PO ycTtaHoBNeH npefenbHbM  CPOK
BO3MOXHOIrO MNPOOOSIXEHUS [ABHOCTU UCKa — 10 nert.

Ho ecTb M «uCKnwuYuTenbHble», Korpma nwbou, Tpex- wunm
NEeCATUNIETHUN CPOKM pABHOCTM, He MNPUMEHUMbBI K Ccrneaywouwum
CUTYaLUAM:

* HApYWeHNe JNUYHLIX HEUMYWECTBEHHLIX MNpaB W/unu gpyrux onar
HEMaTepUanbHOro XapakTepa;

- TpeboBaHMe, npepocTtaBnseMoe K OaHKy, OT BKJag4yuKka no
Bbijaye BKNana;

» TpeboBaHMe BO3MeCTUTb Yyuepb, nNPUUYUHEHHBIN O0bOUwEMYy
COCTOSAHMI0 KOHKPETHOr o Nnua — XWU3HW, 3[00POBbLSA;

* C/ly4an MHOro XxapakTepa, COoOepxXaHue KOTOpbIX MepeyYmcrieHo B
ctatbe 208 K PO.



